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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

IN RE: CERTAINTEED CORPORATION . ; MDL DOCKET NO. 1817 -

ROOFING SHINGLES FRODUCTS :

LIABILITY LITIGATION :

This Agreement relafes to: <
ALL CASES :

L&) UNDE G

This Memorandum of Uudmﬁﬁhg is entered into by t't_ze Undmi'gncd Counsel in
connection with certain Objections to the Agreement of Compromise and Settlement, as
Amended ("the Seitlement Agreement"), entered itto on the 29t day of Decetmiber 2009, by and
between Plaintiffs Catherine ﬁa'rrett, Roger Dunker, and Sherwood Wolfson (hereinafter
“Plaintiffs"), in their individual and Tepresentative capacities on behsif of themselves and the
Setflement Class, and Defendait CertainTeed Corporation (hereiaafier "CostainTeed").

WHEREAS, on December 29, 2009, Plaiﬁﬁffs and CertainTeed, by and through their
duly authorized counsel, entered into the Setflement Agreement to tesolve the claims of the
Settlement Class (as defined in the Settlement Agreement) concerning CertainTeed Organic

" Shingles (as defined in the Seftlement A greement) manufsctured by CertzinTeed between 1987

aod 2005,

WHEREAS, in accordance with the Order of Proliminary Approval of the Settlement
Agresment approved by the Honoreble Louis Pollak of the United States District Court for the
Bastern District of Pennsylvania on December 29, 2009 (hereinafter the "Preliminary Approval

Order™), clients who are identified on Exhibit A hereto of Attormeys James T. Capretz and/or
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Willard P, .'I‘éc]nneicr, and their associated counsel, ("Objectors") filed Objections to the
Settlement Agreement raising concerns, i!:ztér alia, about the terms and ‘conditions of the
Settlement Agreement; ‘ |
WHEREAS, the Plgintiffs and CertainTeed have agreed to enter into this Memorandum
of Understanding to address concerns raised by the Objectors;

\ WHEREAS,‘in light of the provisions of this Memcrandum of Understanding, Counsel
for the Objectors have agreed to recommend the withdrawal of the Objections to their
clients; | . “

NOW, THEREFCRE, in Eon;idmﬁon of the foregoing, the undersigned counsel have
reached the following vnderstanding with respect to the Settlement Agreameut.

L With respect to Sections 3.2 and 3.7 of the Sct_tlmnc;nt Agreement, CertainTeed
shall ot deny any claim based on the Causation Defenses unless it can a;tnblish that one of ﬂm
Censation Defenses was the principal ceuse of any damsage to the CertainTeed Organic Shingles

that are the subject of the claim. In that regard, CertainTeed will have to prove not only that the
claimed defense was the principal causs of the damage (ot just a cause), but elso that the

defense principally and directly caused damage to shingles for which CertainTeed is denyng -

payment of a Clairm,
-2 With respect to Sections 4 and 5 of the Seitlement Agreement, Class Counsel, as

defined in the Settlement Apgreement, have a conunnmg rasponéibility and obligation to assure

that CertainTeed, the Independent Claims Administrator, and the Special Master are properly
applying all of the terms of the Settlement Agreement; to assist individnal Settlement Class

Members (hereinafter also sometimes referred to as Claimants) with the submission and pursuit -

of their Claims; and to advocate good ‘faith claims on behalf of Claimants over the life of the
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agrecment. ,
3. With respect to Section 4.19 of ths Setilement Agreement, Class Counsel shall "
notify Counsel for the Objectors with the ideutiﬁc;ﬁcn and background information for the
Independent Claims Administrator(s). Class Counsel shall consider in good faith any objection
from Coungel for the Objectors to the sppointment of the proposed Independent Claims

Administrator(s).
4. With respect to Section 4.9 of t’he Seftlement Agrecment, if a Settlement
Class Member has submitted & warranty claim for the CertainTeed Organic Shi'pgles on bis or
her building, whether or not CartainTeed hag offered a warranty claim payment, {hef Settlement
Class Member may initielly submit an Abbreviated Claim Form, see};ing to have the claim
.considered based on the information submitted in the previously submitted warranty olaim.
However, nothing herein shall cbviate the burden on such Settlement Class Member to satisfy
the requirements of subsections 3.2(a) and 3.2(b) of the Settlement Agreement; and if
CeriginTeed conclud&i that the previously subm:lttcd information does not provide fhe
information necessary to proceed ;:fith the processing of the claim, CertainTeed shall so advise
the Settlement Class Member in sccordance with Section 4,13 and shall afford the Sctilement
Class Member three (3) opportunities to remedy the deficiencies. |
5. Nothing in Section 4. iﬂ of the Settlement Agreement shall preciude Settiement
Class Members from being assisted by Class Counsel or personal counse! of their own cho‘osing
in the completion of their Claim Forms and the pursuit of their Claims,
6. With respect to Section 4.13 of the Settlement Agreement, a Claim Room will be
considered “complete" when a Settlement Member has submitted sufficient fuformation for

CertainTeed to be sble to determine whether or not the Settloment Class Member is an Eligible
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Claimant pursuant to Section 3.2 of the Settlement Agreement. To that end, CertainTeed
agrees to yemove from the copy vo‘f the Claim Forms on the Settlement website the instruction
that "All questions must be “answered.” Further, Se&lemmt Clsgs Members may submit
evidence not otherwisc enumerated in the Settlement Aéx:eement; and CertainTeed and the
'Indepemdant Claims Ameg if an sppeal is taken, shall copsider su;:h evidence in
defertining whether or not the Settlement Class Member is an Bligible Claiment pursuant to °
Section 3.2 of the Seitlement Agreement; provided, however, that an affidavit, without auy other
docnmeptaxy svidznca,‘shall not he considered sgﬁ‘iciant to d&nonstratc a Class Member's
eligibility for compensation. “Other documentary evidence” i;cludes, but shall not be limited to,
iteros specified in Section 4.6 of the Settlement Ag.reement. The claim form on the website
shall be amended to so provide. Nothing in this paraﬁraph shall affect CertainTeed's
autherity pursuant to Section 4.13 of the Setﬂément Agreement to request Settlement
Class Members to submit additional information when the Seftlement Class Member, in
CertairiTeed's view, has failed to provide sufficient information for CettainTeed to be able to -
deterrnine whether or n;:t the Settlement Class Member is an Bligible Claimant pursuant to
Section 3.2 of the Settlement Agreement. CertainTesd will not deny a claim simply because a
question or portion of the form was not completed or a shingle sample or photograph not
provided 50 long as other sufficient evidence, in CgrtainTe-;d"s judgment, was provided. The
issie of sufficiency of evidence is reviewable by th:': Tndependent Claims Administrator on a de
novo basis. '
7. The inclusion of the Release in the Claim Forms, s noted in Section 4.17 of the
Settlement Agreement, was intended by CertainTeed and Class Counsel to expedite the

tlaims resolution process. Nevertheless, to make clear that the release is predicated on the
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Settlement Class Member's receipt of compensation, the following language in the Release in the
Claim Forms "I consideration of the benefits provided by the Settloment?* shall be replaced with
the following language: "In the event that I réceive compensation under the Settlement
 Agreement, and then in consideration thereo£" A Question and Answer explaining the effect of
the release hall be added to the website, Purthermore, CertainTeod agrees (i) to evaluste the
Claim Forms of those Settlement Clase Mentbers who have been represemted by
Objectors’ Counsel and who do not execute the release by checking the appmpriam. box
on the Claim Fonﬁ and (i) to provide a release for execution by any such Settlement Class
Member whon CertainTeed advises the Sotflement Class Member conceming the settleinent
offer. Upon reccipt of that executed release from the Settlement Class Member, CertainTeed
will then pay the settiement amount to the Settlement Class Member., .
8. Namqthstmdingthelast sentence of Section 4.16 of the Settlement Agreement, 1f
Class Counsel or a roofing professional obtained by a Claimant determines that there is a good
faith basis m the information and materials in the Claim Package submitted to- CertainTeed by
the Claimant to challenge CertainTeed's measurement determination, the Settlernent Class
Member may elect to proveed to review by the Independent Claims Administrator on the issue of
meastrement. - | |
9. Withrespect to Section 4.17 of the Seftlement Agreement, should CertainTeed
deny a claim, its letter communicating that decision to the Settlement Class Member shall advise
the Settlement Class Meimber and Class Counsel of the basis of the denial of the Claim. Should
the denial be appeeled to the Independent Claims Administrator, CertainTeed agrees not to raise
any reason for its denial of the Claim that was not idenﬁﬁed/in its claim denial notice, provided,

however, if the Settlement Class Member submits additional or new informetion to the
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Independent Claims.Administrator, CertainTeed can réspond o any such new ir/:formaﬁon.

10.  With respect to Seotion 4.18{b) of the Settlement Agroement, a Claimant shall be
obligated to pay US$200 for the Independent Review only when the Independent Claims
Administrator determines that th‘e request for an independént review was fraudulent or that
the shingles at issue were not manufactured by CertainTeed o'r‘ were not CertainTeed
Organic Shingles,

H.  Section 4.18(f) of the Settlement Agresment is replaced with the following'
provision: 'fCertainTeed, Class Counsel, or a Cl;atimant's personal counsel may request
a meeting (ielephonic or oﬂmwise) with the Independant Claims Administrator. in connection
with the review of any Claim or present testimony, declarations, ar other evidence, A Settlement

Class Member may consult with Class Counsel ooncemmg & request for such a mesting."

12,  With respect to Section 4. 31(b) of the Settlement Agraement, a Seitlement Cia.sa ‘
Member who, prior to December 15, 2009, removed the entire roof of his or her building and

--gold or transferred the building shall be deemed to have reteined the right to make a claim for the

shingles pursuant to 2 valid docimented assignment st the time of the sale or transfer if () the
Claimant put CertainTeed on motice of his or her claim by filing & v;m"ranty claim for
CertainTeed Organic Shingles or as 2 result of the Claimant's r;ame appesaring on an
exhib‘i.t to a Tolling Agreement with CertainTeed; (ii) the removal and replacement of
the CertainTeed Organic Shingles took place no more 'than one hundred eighty (180)
déys before the sale or transfer of the building; and (iii) the buyer or transferee provides
a written acknowledgement that the Claimant’s roof was replaced prior to the sale or transfer.

13.  With respect to Section 5 of the Settlement Agreement, the Special Master sﬁall

be appainted pursuant to Rule 53 of the Federal Rules of Civil Procedure to supervise
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the iﬁxplementation of the Settlement Agreement. Further, with respect to Section 4.23 of —
the Seftlement Agreement, a question concerning CerteinTeed's or the Claims Adminisirator’s
application of the terms of the Settlement Agreement to an individnal Claim may be submitted to
the Special Master by the Claimants personel coumsel, if mmy, after consultation with
CertainTesd. ' ' .
. 14, Fc_:r purposes of calculating prorated compensation under Sections 6.6
and 6.7 of the Settlement Agreehant. the date of CertainTeed’s first receipt of & claim
‘from Settlement Class Members shall be the earliest of (i) the date determined
pursuant to Section 6.1¢ of the Settlement Agreement; or (ii) the dste that
CertainTeed received a warranty claim for the CertainTeed Organic Shingles on the
Claimant’s building for which CertainTeed offered 8 warranty claim payment to the
Claimant; or (iii) the date that CertainTeed received a warfanty claim for the:, :
CertainTeed Organéc Shingles on the ‘Claimant's building Whioh' CertainT;aed denied
-with & written acknowledgement that should a subsequent prbblem oceur, any
watranty settlement would be made based on the date on \;vhich the Claimant
originé!ly notified ‘CertainTeed of the presence of the problem with the shingle; or
(iv) the date that CertainTeed originally roceived s warranty clzim for the
CertainTeed Organic Shingles on the Claimant’s building which CertainTeed denied
if Cerfain‘l‘eed or, if there iz an appeal, the Independent ("Jlaims Administrator,
determines that the information previously submitted by the Claimant demonstrates
that the Claimant is an Eligible élaimant and entitléd to compensation pursuant to
~ Section 3.2 of the Seftlement Agreement, In addition, ‘.vith respect tc; the Settlement

Class Members represented by Objectors’ Counsel, the date of CertainTeed's first
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receipt -of a claim shall be the carliest of (i) through (iv) above or the.date that
CertainTeed first learned about the potential claim ;;a a result of the Settlement Class
" Member’s name appearing on an exhibit to a Tolling Agreement with CertainTeed.
CertainTeod shall be reasonsble in determining the Claimants who should bave rightfully boon
included on the tolling agreement submitted to CertsinTeed by Objectors’ Counsel. Objectors’
Counsel can show rightful inclugion by presenting & redacted version of an executed retainer
agreement, Any dispute regarding the date of claim submission for the purpose of calculating the
compensation due under the terms of the’ Settlement Agreement will be resolved by the
Independent Cleims Administatar. o ' |
15.  With respect to Sections 6.9 and 6.10 of the Settlement Agreement, for
. purposes of-calculating prorated compens;ztion under Sections 6.6 and 6.7 of the
Satt[:m-ent Agreement, if CertainTeed received a ;van'anty claim for the CertainTeed
‘Organic Shingles on the Claimant’s building which CertainTeed denied with & written
agrecment to extend: the wamanty period by 2 specified time period, CertainTeed will °
_ continue to. honor such warranty extensions and the extended warranty periods will be used
to calcnlate the amount of compensation o be awanded, incuding the appropriste pro-rata
formuls, under the terms of the Settlement Agreement. |
16.  Upon receipt of a Claim Form from a Claimant, CertainTeed shall make a good
faith offort to determine if the Claimant previously submitted a wamranty claim; shall deem all
evidence that it locates regarding that particular Claimant to be part of the Claims Package
~ submitted in accordance with the Terms of the Settlement Agroement; and upon request of a
+ Claimant, CertainTeed shall provide to that Claimant copies of all correspondence betwesn the

Claimant and CertainTeed with respect to- that previousty submitted Claim. A Question and
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Answer will be added to the Frequently Asked Questions page of the website setting forth the

. period of time that CertainTeed has retained portions of shingle samples in proviously denied

claims and advising that CertainTeed will continue to hold these retained shingle samples in

- accordance with Section 4.34 of the Seitlement Agresment. -

17.  With mpect:td Section 4.20 of the Sefflement Agroement, thie. Independent
Claims Administrator must confirm that each Independent Inspestor to be appointed is bonded
and/or insured gnd .is in compliance with applicable state or locel licensing requirements,
inclnding those relating to bonding snd insurance. | o
18.  With respect to Sections 4.26 of the Settlemsnt Agreement, any property damage
insurance payment made to a Claimsnt by » homeowner's insurence company will not be
deducted from the compensation owed under the Settlement; provided, however, that once
CertainTeed has made a payment .with xespect to Organic Shingles on a partictlar building,
CertainTeed shall not be obligated to make any duplicate payments for the samo shingles on that
building pursuant to the Setflement Agreement. o '
19.  Thizs Memorandum of Understanding is en addendum fo the Set:tleina,n:t
Agrecmént. With respect to Section 9.11 of the Settlement Agreement, this
Meniorandum of Understanding, without the attached exhibit, ghall be posted on the
Case Documents page of the Settlement website. Further, questions and enswers
concerning the issues addressed in this Memorandum of Understanding shall be drafied
by CertainTeed with equal input from Class Counsel and Objectors” Counsel and
inciuded on the Frequently Asked Questions page of the website.
20.  In consideration of the foregoing, Counsel for the dbjectom will recommend to

the Objectors that, subject to the approval of the Court pursuant to Fed. R. Civ. Pro. 23(¢) (5},
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thcy withdraw their Objections to ﬂw Settlement Agreement in light of the matefial changes to
the settlement that have bean mads purseant to this Memorandum of Understanding. Obj ecbors
Counsel camnot ?vithdraw objections without consent of the Objectors. Any Objector who does
not agree 10 be bound by the Settlement Agreement as modified and clarified by this
Memorandum ofUnderstanding, ifapprmred by the Court, shall have the right to elect to request ‘
exclusion from the Class, provided that such election is exarvised on or before July 16, 2010. On
or before July 16, 2010, Objoamrs Counsel shall provide counsel for CertainTeed, by elestronic
mail, facsimile, and/or- hend dehvery, with a list identifying each person who has requested
exclusion from the Seitlement Class, Within a masox:;able period of time thereafter, Objectors’
Counsel shall provide to CertainTeed copics of all such roquests for exolasion, Which shall
inolude the information required by Section 10.1 of the Settlement Agreement. In the sole
discretion of CertainTeod, this Memorsndum of Understanding mey be vnilaterally voided if the
number of Setflement Class Members optinig out reaches a level that, in CertainTeed'’s judgment,
threatens to frustrate the essential purpose of the Settlement A greement. CertainTeed shall advise
Class Counsel, Objectors’ Counsel, and the Court, in writing, of this efection on or before July
21, 2010. In such event, this Memorandurn of Understanding and sny negofiations, statemeats,
commxmicnﬁzmg, ot procesdings relating thereto may not be offered or recsived into eviderics or
utilized for any other purpose in the MDL Litigation or in any other actios, suit, or proceeding,
a;ud the Objectors, Plaintiffs, CertainTeed, and the Settlement Class Members shall be restored
without prejudice to their respective positions as if the Memorandum of Understanding had not
been ugreed to. If any Objector clects to continue. to assert their objection to the Settlement
Agreement, such Objector must present written notification of their intent to continue to pursue

their objection to the Court, with copies to Class Counsel and CertainTeed's counsel, on or
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before July ‘1 6, 2010. Nothing in thm agreement affects or ‘olherwise Limits any non-consenting
remaining Objectors’ ability to access and use any and all documents previously filed with the
Court. Objectors’ Counsel shall meke its best efforts to contact all of the Objectors as

expeditiously a3 possible to obtain their cansent to withdraw their Objestions and to determine
the Objectors’ elections. Objectors’ Counsel (James Capretz) shall report to CertainTeed’s
- couneel on a weekly basis, starting.on Monday, June 7, 2010, concerning the results of their
efforts. ) any Objector fails to respond to Objectors” Comnsel on or befors July 16, 2010, the
(i‘uurt shall detetrine the status of such person’s Objections. The parties agree that t‘he}; will
joirttly request a status conference with the Court o July 21, 2010, or an alternate datc set by the '
Court, to address the stafus of the Memorandum 6f Understanding and the status of any
Objections that have not betm withdrawn. - l
21.  CertainTeed and Class Counsel ag,;ee that Objectors’ Counsel have confaned a
common benefit on-fhe Settiement Class and are entitled to compensation. Objectors’ Counsel
shall petition the Court for an sward of compensation pursuant to Fed. Rule Civ. Pro. 23(h}. In
accondance with the terms of the agroement between CertainTeed and Class Counsel, set forth in
Section 7.1 of the Settlément Agreement dated 12/29/09, CertainTeed, Class Come?, and
Counsel for the Objectors agree to seek to reach agreement on the amoumt of attorneys” fees and
reasonable expenses to be requested by Objectors” Counsel. CertainTeed, Clas Counsel, and
Coungel for the Objectors firther agree that if they cannot reach such an agreement, the
provisions of Section 7.1 of the Setflement Agreement shall govern Objectors’ Counsel’s
application for atiomeys’ fees and reasonsble expenses, with both Class Counsel and
CertainTeed retaining the right to object to the amount of the application and all parties agfecing "
that they will not appeal or otherwise challenge Fudge Pollak’s ruling on fees. Further, Class

11
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Counsel, CertainTeed, and Objectors’ Counsel ail agres that the parties did not discuss the
. amouats of amﬁméys’ foes and costs to be requested by Objectors” Counsel until after all of the
material terms of this Memorandum of Understanding were agreed upon.

22,  This Memorandum of Understanding may be executed in any number of
counterperts, each of which shall be desmed to be an original.” All counterparts shall constitute
one agreement, mg@m o.f whither all parties ere sig:.mtories to the same counterpatt, but the

'Memorandum ‘of Understanding wil be without effeot wntil and unless all parties have executed
a counterpart. ‘ -

23.  This Memorandum of Understanding shall be govemned by the laws of the
'Commanwealth of Permsyivmﬁa; without regard to conflicts of law.

24.  This° Memorandum of Understanding, which serves as an eddendum to the
Settlement Agreement, constitutes the entire agreément of the ;;azﬁes with respect to the subject
matter thereof. Any agreement pmrporting o change or modify the terms of this Memorandum
of Understanding must bo in writing, signed by counsel for each of the parties to this
Memorandum of Understanding, '

25.  Inthe event ths Court does not find the Class Acfion Settlement Agreement dated
12/29/20092 to be ﬁk, edequate and reasonsble, the Memorandum of Understanding shall

become null and void.
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WHEREFORE, the undersigned have executed this Memorandum of Understanding as of

the 6th day of Juns, 2010.

CertainTeed Corporation Counsel for the Objectors Identified on

By Its GCounsel; ) E A: 4
" Larence T. Hoyle, I, Jam{eAr. Capretz
lene Fickler C & ASSOCIATES
. HOYLE, FICKLER, AERSCHEL & 5000 Birch Street
. MATHES, 1P . Weat Towaer, Sutte 2500
Ons South Broad Street, Suite 1500 . . 7
Philadelphia, PA 19107

Plaintiffs Catherine Barrett, Roger Dunker, X i
and Sherwood Wolfson, in thelr Individusl and  THE TECHMBIER LAW FIRM 5.C.

representative capaclties on bebalf of The Rensissance On Water Ste. 160

themselves and the Settiement Class 309 N. Water St.
By Li and Co-Lead t, * Milwankee, WI 53202

Anbld Levin
Charles B, Schaffer
LBVIN, FISHBEIN, SEDRAN & BERMAN,P.C.
510 Walut Street, Suite 600
hl adelphia, PA 19103 '
1l St S

M’chae] McShane, Esquire
AUDET & PARTNERS, LLP i

. 221 Main Sireet. Suite 1460

San cisco, CA 94105 |
ﬁ{i«é /7;53

'fes LaDuca, Haquire
CUNEQO GILBERT & LADUCA, LLP

507 C Stwreet NE
Washmgton, D.C. 20002

éobert K. Shelquist, é%fi% ( '(

LOCKRIDGE GRINDAL NAUENP.L.L.P
100 Washington Avenue South, Suite 2200
Minneapolis, Minnesota 55401
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